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~ Subject setting:
a changing interconnection landscape

Market structure is evolving

* |P interconnection is becoming more diversified: selective peering, private
iInterconnection, CDNs and data-centre ecosystems play a growing role

« Telcos/OTTs ‘s integration and complementarity is more and more significant,
bringing collateral issues and narratives (business, competition, financials.....)

Regulation is being reconsidered

 Because of the above (and other) changes, there has been an intense debate on
the future of the EU regulatory framework (resulting mainly in the DNA proposal)

 The «level playing field» and “fair share” questions are amongst the most visible
expressions of such a debate

The questions for our discussion

« Isthere any «fair share» in the DNA proposal?

« What is new with respect to interconnection rules?
« What changes could be relevant for IXPs?



DNA does not introduce fair share or
mandatory sender-pays

The political debate that preceded the DNA proposal was far more interventionist
than the resulting legal text

The DNA text does not contain general network-usage fee or mandatory payment

from content/application providers (via mandatory settlement regimes or other
Instruments), while .....

...... it maintains (see below, slide 6) the EU’s established distinction between:

- public electronic communications networks/services, where sectoral
Interconnection obligations may apply; and

- non-public/private infrastructures, which remain governed by commercial
arrangements.

The fair-share concern is just the echo of the debate preceding the DNA, however
fair share is not present in the text.

NB: fair share has been definitively superseded by the Council's Conclusions on
December 6, 2024



Political legacy, legal outcome

The “Breton-era” debate shaped expectations more than legislation

Political debate before the DNA What the DNA actually does

Calls for large traffic generators to contribute to network costs No such contribution obligation

Sender-pays / IP-interconnection settlement proposals Does not impose mandatory settlement regime beyond what already
prescribed under the EECC

Concern about bargaining asymmetry between telco and OTT No compensative measures, just encourages cooperation in the

ecosystem . Competition rules eventually apply, as always

Broad rhetoric about convergence and level playing field Boundaries between telecoms and Internet regulation remain firm

Do not confuse the political narrative surrounding “fair share” with the legal
content of the DNA




DNA preserves the regulatory
interconnection framework

Interconnection rules for public and private networks are not the same

Interconnection rules for public networks (DNA 66, EECC 60) provide for right and duty to
interconnect, while such obligation do not exist for private networks:

« As a result, regulators may intervene to impose an agreement in case of negotiation failure but only
for public networks, not for private networks

« The scope of such intervention is to establish interconnection, not rewarding investments

« This is the unique frame where regulators can impose interconnection/termination fees by way of a
settlement decision

Why this difference?

« Public-network interconnection rules are ultimately about safeguarding end-to-end connectivity,
namely ensuring that users of one network can reach users and services on another

- IP interconnection operates differently. Reachability is typically achieved through a decentralised
ecosystem of transit, peering, IXPs and private interconnection. This is why commercial freedom - rather
than mandatory bilateral settlement - remains the default.

Apparently: public interconnection is for telecom networks, while private interconnection is for
Internet/data

But: the decisive legal trigger is not the identity (telco or OTT) of the undertaking. It is the legal
character (public / non public) of the network/infrastructure




The real issue: what is a “public network”?

The definition is central - and insufficiently clear
 The critical question is not whether an entity is labelled “telco”, “cloud”, “CDN" or “content

!

provider”. It is whether the relevant infrastructure constitutes a public electronic
communications network.

The narrow reading

* A public network is primarily a network making connectivity available to end users
« The paradigm is an access network, including the last mile and public connectivity
 Such narrow reading only catches typical telecom networks

The expansive reading

A network may be “public” where it carries services intended for the public, even if it is an
intermediate transport, CDN or data-centre layer

* This could draw parts of the modern interconnection ecosystem into telecom-style
jurisdiction

Why this matters

« The distinction determines whether mandatory regulatory interconnection can potentially
apply

* |t determines whether economic disputes remain commercial or may acquire a sectoral

regulatory dimension
« The DNA does not resolve this boundary with sufficient precision. Why?



Articles 191-192 DNA:
cooperation, not tariffs regulation

DNA chooses facilitation over compulsory settlement. NB: this is a
political compromise after 3 years of exhausting fair share debate

Article 191 - Ecosystem cooperation

* Creates a framework for dialogue among relevant ecosystem actors, under BEREC's
supervision

* Its purpose is to identify and promote voluntary solutions to IP-interconnection issues
other than public networks interconnection issues

* Itisnot alegal basis for imposing network fees or a mandatory sender-pays model

Article 192 - Voluntary conciliation

« Offers a conciliation path for IP-interconnection disagreements for matters other than
public network interconnection issues

« Participation and outcome remain voluntary in character

« A conciliation outcome is non-binding: it does not replace commercial negotiation,
adjudication or regulatory remedies available under the applicable framework.

Practical implication: Articles 191-192 may lower transaction costs and improve
information flows, but they do not transform private peering into regulated
settlement.




Article 9(2) DNA: the more
consequential development

General authorisation (“GA”) reaches wider digital infrastructure

« Article 9(2) DNA (apparently) extends the GA framework to operators of certain
networks operated by non telco-entities

« This potentially reaches infrastructure operated by cloud, CDN and content-sector
actors

 The provision therefore increases telecom regulators’ oversight and jurisdiction
over a broader ecosystem, but .....

.. but GA is not equivalent to economic regulation
 GA can support registration, supervisory contact, information requirements and
public-interest obligations
« |t does not, by itself, convert a cloud provider, CDN or content provider into a
public-network operator
* It does not, by itself, activate a mandatory interconnection, dispute-resolution or
settlement regime

GA has nothing to do with fair share. Instead, only the “public-network” status
is the sole possible trigger for telecom-style interconnection obligations




Continuity with EECC
(and here comes the Italian CDN decision)

Article 9(2) DNA may codify or clarify a tendency already visible under
the EECC

My reading is that DNA's broader GA perimeter is not wholly novel

Also under the current EECC, all telecom infrastructure (whether or not
operated by telcos) are potentially subject to GA, with national
authorities empowered to set [imits

In Italy, AGCOM'’s well-known CDN decision (together with a similar but
less-known government decree) are an important illustration of that
Interpretative trajectory

The DNA nevertheless changes the political context

It gives an explicit EU-level foothold for oversight of “any electronic
communications networks” in the digital ecosystem

It may make regulatory engagement with cloud/CDN/data-centre
ecosystems more frequent and more visible

That makes the limits of the framework - particularly the definition of a
“oublic network” - more important, not less.



What the consequences for IXPs?

With respect to peering, there is no visible impact by DNA
« No fair share
« No changes in interconnection rules

With respect to GA, IXPs may be subject to GA and to different level of regulation
depending on the qualification of infrastructures they manage (both under DNA
and EECC) whether:

« Private networks (transmitting or not public services)
« Public networks
« Associated facilities and services

GA may imply registration, supervisory contact, information requirements and
public-interest obligations

The above in addition to other legislation potentially applicable to IXPs (NIS2, DSA,

ecc.)




Conclusions

« The DNA is not a fair-share regulation in disguise

* |t leaves the public/private distinction at the centre of EU
iInterconnection law

« Articles 191-192 facilitate dialogue, they do not mandate
payments or settlement

« Article 9(2) broadens regulatory reach over digital infrastructure,
but it does not automatically turn cloud or CDN operators into
regulated public-network providers

« The unresolved issue is the definition of a “public network” in
a layered internet ecosystem.
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